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DEFICIENT QUALIFICATIONS 
 

□ Witness not qualified as an expert. 
• Evidence Code § 720(a). 

 
□ Opinion beyond the scope of the witness’s qualifications. 

• Putensen v. Clay Adams, Inc. (1970) 12 Cal.App.3d 1062. 
 
 
NO ASSISTANCE TO JURORS 
 

□ Opinion based on matters within the jury’s common experience. 
• Evidence Code 801(a). 

 See Kotla v. Regents of University of California (2004) 115 Cal.App.4th 283. 
• “Absent unusual facts, it must be presumed that jurors are capable of deciding a 

party’s motive for themselves without being told by an expert which finding on 
that issue the evidence supports.” 

 See People v. Brown (2016) 245 Cal.App.4th 140. 
• “For the jury to sort out what happened here, specialized knowledge was not 

required. Because these officers used ‘force … reduced to its most primitive 
form—the bare hands’ …, this was not a case in which the proper handling of 
some specialized law enforcement tool (e.g., a gun, a dog, a Taser Mace, pepper 
spray) had to be explained.” 

 
□ Opinion invades the province of the jury. 

• Summers v. A.L. Gilbert Co. (1999) 69 Cal.App.4th 1155. 
 See People v. Sergill (1982) 138 Cal.App.3d 34 [police officer’s opinion that a witness 

was telling the truth usurped the jury’s function as a fact finder].) 
 See People v. Torres (1995) 33 Cal.App.4th 37 [improper for police officer to express 

opinion that the crimes that were committed were robberies].    
 

 
 
 
 
 
 
 
 
 
 
 
 
 



 
 
 

FOUNDATION PROBLEMS 
 
□ Opinion not based on matter that may reasonably be relied upon by an expert in the field. 

• Evidence Code § 801(b).   
 

□ Opinion based on scientific technique that has not been accepted as reliable by the scientific 
community. 

• People v. Kelly (1976) 17 Cal.3d 24; People v. Parnell (1993) 16 Cal.App.4th 862. 
 See People v. Wallace (1993) 14 Cal.App.4th 651; Evid. Code, §§ 721(b), 1341. 

• Appellate courts will sometimes exercise their discretion to take judicial notice of 
scientific literature for the first time on appeal in order to conduct an independent 
Kelly/Frye assessment.     

 
□ Opinion based on inadmissible evidence.  

• Evidence Code § 801(b). 
 See Fox v. Kramer (2000) 22 Cal.4th 531 [expert testimony impermissibly relied on a 

privileged report]. 
• “When, as here, an expert has relied on privileged material to formulate an 

opinion, the court may exclude his testimony or report as necessary to enforce the 
privilege.” 

 See People v. Sanchez (2016) 63 Cal.4th 665 [expert testimony impermissibly relied on 
inadmissible case-specific hearsay and testimonial evidence]. 

• In some instances, a hearsay objection will not be adequate to preserve a 
confrontation clause objection. (People v. Redd (2010) 48 Cal.4th 691, 730.)  But 
in other instances, where the context makes clear that the court and opposing 
counsel were aware that the confrontation clause was the basis of the hearsay 
objection, the constitutional objection is preserved. (People v. Gutierrez (2009) 45 
Cal.4th 789, 809.)   

 
□ Opinion not supported by substantial evidence. 

• Borger v. Department of Vehicles (2011) 192 Cal.App.4th 1118, 1122. 
 See People v. Ochoa (2009) 179 Cal.App.4th 650, 665. 

• “[N]one of the People’s cited cases support the contention that evidence a gang 
member committed a crime alone combined with an expert witness's 
unsubstantiated opinion that the crime was committed for the benefit of the gang 
is sufficient to find gang enhancement allegations true. Substantial evidence, 
therefore, did not establish that defendant committed the carjacking or possessed 
the firearm to benefit his gang.” 

• If a deficiency in the evidence that an expert relied upon can be framed as a 
“substantial evidence” problem instead of an “improper admission of evidence” 
problem, then the issue is preserved without objection.  The opinion must be 
entirely unsupported, however, not partially unsupported.  In addition, if and only 
if there’s no other evidence to support a required element, double jeopardy may 
prohibit retrial.  (People v. Story (2009) 45 Cal.4th 1282.) 

 See People v. Pettie (2017 HO41739) [concurring opinion]. 
□  

IMPROPER TOPIC 



 
 
 

IMPROPER TOPIC 
 

□ Opinion addresses improper subject matter. 
 

• Legal questions 
 Summers v. A.L. Gilbert Co. (1999) 69 Cal.App.4th 1155. 

• The manner in which the law should apply to particular facts is a legal question 
and is not subject to expert opinion. 

 People v. Brown (2016) 245 Cal.App.4th 140. 
• The admission of expert testimony on police standards for use of force which 

includes a summary of the law constitutes reversible error. 
 

• Profile evidence 
 People v. Robbie (2001) 92 Cal.App.4th 1075. 

 
• Whether the defendant had the required mental state at the time of the offense  

(This statutory prohibition applies only to mental health experts testifying about a defendant’s 
mental illness, mental disorder, or mental defect.) 
 Penal Code § 29. 

 
 

UNREASONABLE AND UNFAIR 
 

□ Opinion based on speculation, conjecture, or improper methodology. 
• Evidence Code § 600. 
• Sargon Enterprises, Inc. v. University of Southern Cal. (2012) 55 Cal.4th 747. 

• See Louis & Diederich, Inc. v. Cambridge European. Imports, Inc. (1987) 189 
Cal.App.3d 1574. 
 “Speculation and conjecture are not the equivalent of substantial evidence.”     

• See Rodenberry v. Roddenberry (1996) 44 Cal.App.4th 634, 654. 
 “A theoretical possibility is not the equivalent of substantial evidence.”  

• See People v. Ochoa (2009) 179 Cal.App.4th 650, 663.  
 “The sergeant’s testimony, as to how defendant’s crimes would benefit Moreno 

Valley 13, was based solely on speculation, not evidence. An appellate court cannot 
affirm a conviction based on speculation, conjecture, guesswork, or supposition….    
Substantial evidence, therefore, did not establish that defendant committed the 
carjacking or possessed the firearm to benefit his gang.” 

 If you can frame a problem with an expert’s reasoning as a “substantial evidence” 
problem instead of an “improper admission of evidence” problem, then the issue is 
preserved without objection.  The opinion must be entirely unreasoned, speculative, 
or conclusory, however, not partially unreasoned, speculative, or conclusory.  In 
addition, if and only if there’s no other evidence to support a required element, 
double jeopardy may prohibit retrial.  (People v. Story (2009) 45 Cal.4th 1282.) 

 
□ Opinion likely to prejudice, confuse, or mislead jury. 

• Evidence Code § 352. 
 



 

MISCELLANEOUS ISSUES 
 
*** Testimony that embraces the ultimate issue: 
 

An expert witness’s opinion that is otherwise admissible in evidence is not made inadmissible because it 
embraces the ultimate issue to be decided by the trier of fact.   
 Evidence Code § 805. 

o Based on this rule, an objection to an expert witness’s opinion is improper if made solely 
on the ground that it embraces the ultimate issue. Such an opinion, however, is very 
frequently subject to objection on other grounds.  (See generally, Summers v. A.L. Gilbert 
Co. (1999) 69 Cal.App.4th 1155.)    
 Was an opinion on the ultimate issue based on speculation or conjecture?  Did it 

address matters of common experience?  Did it rise to the level of invading the 
province of the jury?  Was it likely to prejudice, confuse, or mislead?   

o See also, People v. Killebrew (2002) 103 Cal.App.4th 644, disapproved on other grounds 
by People v. Vang (2011) 52 Cal.4th 1038.  
 “A bright line cannot be drawn to determine when opinions that encompass the 

ultimate fact in the case are or are not admissible. The issue has long been a 
subject of debate.” 

 
*** Required opinion testimony: 
 

Expert witness testimony is required under some circumstances, for example, complex causation issues, 
complex cause of death issues, and DNA evidence.   
 Garbell v. Conejo (2011) 193 Cal.App.4th 1563, 1569. 

o Did the prosecution fail to adduce expert witness testimony that was necessary as a 
matter of law for the jury to assess a required element of proof? 

 
***   Forfeiture issues: 
 

“Generally, the failure to make objections is a matter of trial tactics which appellate courts will not 
second-guess. Occasionally, however, a case arises in which there simply could be no satisfactory 
explanation for counsel not objecting to the proffered evidence.”  (People v. Torres (1995) 33 
Cal.App.4th 37, 48 [citations omitted].) 

• There are usually many conceivable tactical reasons for not objecting to expert witness testimony 
as it unfolds during trial.  In many cases, for example, an objection will alert the prosecution to a 
weakness in the expert’s reasoning and he or she will be able to cure it by undertaking an 
additional line of questioning or calling additional witnesses.  The better strategy may be to let 
the deficiencies stand and point them out to the jury during closing.  (See, e.g., People v. Bona 
(2017) 15 Cal.App.5th 511.)     

•  But if counsel objected to the expert witness testimony, then it is clear that he or she wanted the 
evidence excluded and was willing to object.  As a consequence, if counsel asserted an 
unmeritorious objection, there should almost certainly be no conceivable tactical reason for 
failing to assert a meritorious one. 
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